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Abstract
Our paper is focused on the legal ‘grey’ zone between constitutionality and unconstitutionality
which was created by the Italian Corte costituzionale, Constitutional Court, in some recent
judgments. Three cases in particular (Judgments 372-378-379/2004), regarding the legal effect of
some regional provisions on rights and fundamental principles, were ambiguously dealt with by the
Corte costituzionale. These provisions were included by the regional legislatures in their new
Regional Charters (Statuti regionali) adopted after the Italian constitutional reform of 1999. This
reform resulted in the amendment of Article 123 of the Italian Constitution, according to which the
regional Statuti are required to be ‘in harmony with the (national) Constitution’, instead of ‘in
harmony with the Constitution and with the laws of the Republic’ as was the Constitution’s
previous text. Against this new background, several regional legislatures understood this as an
opportunity to adopt ‘regional constitutions’.
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Handle with care! The Regional Charters and Italian Constitutionalism’s
‘Grey Zone’ *
By

Giacomo Delledonne1 and Giuseppe Martinico2

INTRODUCTION
Our paper is focused on the legal ‘grey’ zone between constitutionality and unconstitutionality
which was created by the Italian Corte costituzionale, Constitutional Court, in some recent
judgments. Three cases in particular (Judgments 372-378-379/20043), regarding the legal effect of
some regional provisions on rights and fundamental principles, were ambiguously dealt with by the
Corte costituzionale. These provisions were included by the regional legislatures in their new
Regional Charters (Statuti regionali) adopted after the Italian constitutional reform of 1999. This
reform resulted in the amendment of Article 123 of the Italian Constitution, according to which the
regional Statuti are required to be ‘in harmony with the (national) Constitution’, instead of ‘in
harmony with the Constitution and with the laws of the Republic’ as was the Constitution’s
previous text. Against this new background, several regional legislatures understood this as an
opportunity to adopt ‘regional constitutions’. In Judgments nr 372, 378 and 379/2004, the Corte
costituzionale ambiguously refused the Regions’ (Tuscany, Umbria and Emilia-Romagna)
interpretation of Article 123 of the Constitution, holding that the Statuti’s regional statements
concerning fundamental rights and principles could not be seen as binding (constitutional or
legislative) norms for two reasons.
First, according to the Corte costituzionale’s case law, the regional Statuti could not be seen as
regional ‘constitutional’ charters. This view was implicit in Judgments 196/2003 and 106/2002.4
Secondly, the articles concerning rights and principles contained in the regional charters are neither
laws, nor legal ‘norms’, but cultural statements (378/2004) since they only express regional cultural
*
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and historical values. At the same time - this being its contradiction - the Corte costituzionale did
not declare these articles unconstitutional, thus keeping them alive.
Here rests the paradox of the Corte costituzionale’s judgments: the Court, while rescuing the
regional proclamations of rights from the danger of unconstitutionality, at the same time created a
‘grey’ zone within the legislation.
Currently, in fact, both the true nature of such statements and their legal value are unclear. In this
paper we attempt to deal with issues such as the nature, the consequences and the possible
implementation of the aforementioned cultural statements by linking the judgments to the Corte
costituzionale’s earlier case law (first of all Judgment 1/1956,5 which was about the distinction
between ‘preceptive’ and ‘programmatic’ constitutional norms, and Judgment 40/19726).

REGIONAL STATUTI AFTER THE 1999 CONSTITUTIONAL REFORM: A BRIEF OVERVIEW
In 1999, the Italian Parliament approved a law containing constitutional amendments concerning,
among other issues, fundamental regional charters (Statuti). Statuti are regional laws that regulate
‘the form of government and basic principles for the organisation of the Region and the conduct of
its business’ (Italian Constitution, Article 123, § 1). They are approved by the regional legislatures
(Consigli regionali) through a special procedure.
Those constitutional amendments required the Statuti to be ‘in compliance with the
Constitution’ (Italian Const., Article 123, § 1). That was seen as a major change compared to the
previous text of Article 123, which, as we mentioned, required the Statuti to comply not only with
the Constitution, but also with ‘the laws of the Republic’ – and ‘Republic’ was then interpreted as
‘State’. Moreover, the revised constitutional norms provided a wider scope for the Statuti, since the
‘form of government’, the ‘basic principles of the organisation’ and the ‘conduct of the [regional]
business’ were understood as more wide-ranging than the ‘internal organisation of the Region’, as
cautiously allowed by the Constitution’s original text before 1999. Such modifications seemed to
pave the way for a greater differentiation between the Regions.7 The tool to achieve this goal was
supposed to be that sort of sub-national constitutionalism which the new constitutional provisions
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aimed at. Regional legislatures thus began to prepare the new Statuti. So far eleven out of fifteen
ordinary Regions have passed their new Statuto.8
This trend seemed to be borne out and strengthened by another constitutional revision
passed in 2001, which prepared Italy for the transition to a quasi-federal (or federal) State. 9
Legislators and enthusiastic commentators saw the Statuti as a kind of regional constitution which
defines the identity of each Region in a State which is becoming more and more complex and
plural. That is why all of the eleven Statuti which have come into force contain provisions –
sometimes included in a preamble – in which the founding principles of each Region and the
fundamental rights of its inhabitants are catalogued.
The following provisions from Latium’s Statuto are a good example of such a legislative
policy:10
The Region shall promote national unity as well as European integration [ …] as fundamental values of its
identity…
The Region shall contribute to promote [valorizzare] Rome, capital of the Republic and symbol of Italian
unity, the centre of Catholicism and religious dialogue, a meeting place for different cultures and a universal
historical and cultural heritage. ...
The Region recognises the principles derived from the Universal Declaration of Human Rights.11

As we can see, these propositions concern subjects – such as the relation between the State and the
Roman Catholic Church – which are not at all specified by the Constitution as business of the
Regions.12
Actually, as the Constitutional Court recalled in 2004, this situation was not entirely new to Italy. In
the 1970s in fact, soon after the first regional implementation, many Regions gave themselves
regional charters marked by a strong axiological content. Some scholars were ironic about that
phenomenon and they judged harshly attempts at micro-constitutionalisation at regional level.13
According to the scholars and to the ‘Legge Scelba’ (Law no. 62/1953, devoted to the establishment
and functioning of the regional bodies), the regional Statuti should deal only with the Regions’
internal organisation, to the exclusion of any other issue.
8
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These arguments were founded on a very restrictive interpretation of ‘internal organisation’ in the
previous version of Article 123 of the Italian Constitution.14 Any provisions on fundamental
principles and legal values were considered to conflict with the letter of Article 117 of the
Constitution (old version),15 or, better, as being ultra vires.
Even those scholars16 who had accepted a less restrictive reading of the notion of internal
organisation did not conceive of the possibility of any programmatic regional norms, because these
were prevented by the State framework-laws, which are national laws providing the regional
legislature with fundamental principles on concurrent competences. Because of the existence of
such fundamental principles (given by the national framework laws) the presence of programmatic
principles in the Statuti was conceived as a useless pleonasm, and hence superfluous.
There was no explicit judgment of the Corte costituzionale in those years, and in the very few cases
in which it had the chance to deal with the issue, it seemed to agree with the existence of such
norms in the Statuti.
In the constitutional case law of the 1980s, an interesting distinction was made by the Corte
costituzionale between the legal effect of regional programmatic norms in the field of the national
legislative competence and in the ambit of regional competence. In the former case, the effect of the
programmatic norms was limited to the proclamation of values which were not binding for the
activity of the Region (Judgment 829/1988).17
In Judgment 10/1980, instead, the Corte costituzionale admitted that the Statuti’s programmatic
statements could work as fundamental norms for the concurrent regional legislative competence in
case of a lack of national framework legislation, thus conceiving of a sort of filling up of an empty
space left in the national framework legislation by the Statuti’s programmatic principles.
In later judgments, the Corte costituzionale drew on principles of the Constitution on the basis of
which the Statuto should govern the regional activity – not only with regard to the internal
organisation but also with regard to the activity of the legislative competences. 18 In other words, the
Statuti should work as organisational norms rather than as a fundamental charter governing all
regional (administrative and legislative) activities. On the other hand, the Constitutional Court
14
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pointed out that the regional programmatic provisions ought not to conflict with the framework
laws containing fundamental principles for the regional legislature.19 In those rulings (e.g.
40/197220), however, the Court did not explicitly deny any legal effect for the Statuti, which it did in
2004.
Statuti are subject to judicial review by the Corte costituzionale. This procedure is preventive but
optional, in as much as it takes place on issues raised by the central Government. It was in this
context that the Corte costituzionale dealt with the issues under discussion in three difficult cases in
2004.
THE ITALIAN CONSTITUTIONAL COURT

IS GIVEN THE FLOOR: JUDGMENTS

372/2004, 378/2004

AND

379/2004

[AND 365/2007]
The practice briefly presented above was first questioned before the Corte costituzionale regarding
Tuscany’s, Emilia-Romagna’s, and Umbria’s Statuti. More particularly, some provisions in those
Charters contained recognition of domestic partnerships. The central Government claimed that such
a recognition clashed with the constitutional value of the family based on marriage (Constitution
Article 2921): for example, under their regional charters the legislatures of the above mentioned
Regions would have been allowed to take into account, as far as housing policies were concerned,
not only married couples but also (gender-neutral) unmarried ones. Moreover, since regional
legislatures were previously not supposed to rule on such issues under the heading of either ‘form
of government’, ‘organisation’, or ‘[regional] business’, statements on these subjects were not at all
within their competence. Thus, a seemingly abstract dispute on regional law could turn out to have
repercussions on such a controversial subject as family law. These cases could be regarded as the
expression of a conflict between a conservative central Government and three centre-left regional
administrations, with important political implications.
In the judgments 372/2004,22 378/200423 and 379/2004,24 the Corte costituzionale decided,
so to speak, not to decide. It did not declare the provisions in the Statuti unlawful, but it greatly
diminished their meaning, thus avoiding taking sides in the discussion on the recognition of
domestic partnerships. The Court theorised the existence of a new kind of propositions that could be
19
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contained in a piece of legislation.25 It defined them as ‘an expression of the various political
convictions in the regional community’. Their function is to express those convictions at the
regionally highest legal level. However, since their significance does not affect the legal system –
they just make clear the dominant feelings in a given Region – they have no legal force, their
function being properly (and only) ‘political’ and ‘cultural’.26 The Corte costituzionale undertakes
to distinguish these cultural statements from ‘programmatic norms’, a doctrinal category which
enjoyed great popularity between the coming into force of the Constitution, in 1948, and the
beginning of the Corte’s activity, in 1956.
In its Judgments of 2004 the Corte costituzionale said that, since the Statuti are not regional
constitutions, their provisions could not be considered as programmatic norms. Whereas the
Constitution of 1948 is the highest source of law in the Italian legal system – not only in
hierarchical but also in interpretive terms – the Statuti are sub-constitutional sources whose scope is
determined by the Constitution itself. Their non-prescriptive norms are neither able to set
programmes for the legislature nor to influence interpretation. If regional legislatures were to
implement them, they would violate the Constitution: as the Corte costituzionale stated, since these
provisions of regional charters have ‘no legal effect’, ‘a regional law pretending to implement them
would be illegitimate’.27
Nevertheless, not all provisions concerning rights and principles may be regarded as merely cultural
statements In a more recent judgment, 365/2007,28 the Corte costituzionale dealt with a regional
ordinary law of Sardinia which was due to set up a regional assembly entrusted with writing a draft
for the new Statuto (Consulta per il nuovo statuto di autonomia e sovranità del popolo sardo).
According to that law, this Consulta had to take into account:
‘the principles and characters of regional identity ... autonomy and sovereignty; ... to promote
the rights of Sardinian citizens with regard to the specific traits of the island ... to define
autonomy and regional sovereignty’.
The Italian Government questioned the constitutionality of that law before the Corte costituzionale
under Article 127 of the Constitution.29 In its view, these provisions would clash both with the
principle of equality and with the constitutional definition of the Republic as ‘one and indivisible’
25
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(Constitution, Article 5). Faced with such strong arguments, the Sardinian defence claimed that the
legislation in question could be interpreted as a collection of merely political statements, thus
making it ‘basically harmless’ and not illegitimate. The Corte costituzionale firmly rejected the
analogy, since the law on which it rendered its judgment was aimed at setting up a procedure to
revise the regional Statuto – that was not the same as being inserted among the general principles in
a regional charter.
Perhaps Judgment 106/2002 is even more interesting. It declared the constitutional unlawfulness of
a regional law of Liguria which changed the regional legislature’s name from Consiglio regionale –
as the Constitution provides – into Parlamento (Parliament of Liguria). The Court paid great
attention to this seemingly trivial question of name, and held that the ‘peculiar expressive force’ of
the word ‘Parliament’ prevented it from being given to legislative assemblies other than the national
one.
‘PRECEPTIVE’ AND ‘PROGRAMMATIC’ NORMS: ARE WE DEALING WITH A LEGAL

TERTIUM GENUS?

These rulings cannot easily be considered consistent with the Corte costituzionale’s other historic
judgments. We briefly recall here two or three leading cases that have been strongly contradicted by
the Corte costituzionale.
First, we recall the very famous case of the Corte costituzionale’s first judgment of 1956, in which
it clarified the distinction between so-called programmatic and preceptive norms.
Soon after the entry into force of the Italian Constitutional Charter, the literature distinguished
between immediately applicable norms and norms that required implementation by ordinary
legislation. As legal scholarship pointed out, this distinction does not fully coincide with the
distinction between preceptive and programmatic norms, because ‘some of the preceptive norms in
the Italian Constitution, however, are not effective today and some of the programmatic norms are
effective regardless of parliamentary inactivity’.30 In the literature31 a better definition has been
given: the programmatic norms would be an expression of the revolutionary character of the Italian
Constitution which, following the Jacobin ideal, does not limit itself to codifying the equilibrium of
social forces which pre-existed the Constitution itself.32 On the contrary, the Italian Constitution - as
30
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in general all revolutionary constitutions - attempts to guide the social forces towards an ideal
pattern (described by the combination of Articles 2 and 3 of the Italian Constitution).33
A huge part of this legal category would consist of the provisions regarding fundamental rights such
as Article 21 on the freedom of speech and expression.
The notion of the ‘revolutionary constitution’ was used by the Italian scholars to describe this type
of constitution, while that of the ‘achievement constitution’ was used by the jurists to describe its
opposite; the latter formula refers to:
‘the periodical constitutional reform typical of socialist countries owing to the Marxist
doctrine according to which a constitutional reform is the in time necessary and progressive
adjustment of the formal constitution to the achievements reached in the social order’.34
Relying on the presumed differing structure of the constitutional norms, the scholars were divided
on this point to the extent that in the 1950s two scholarly positions challenged each other in the
main national legal journals (“Rivista Trimestrale di diritto pubblico’ and ‘Rassegna di diritto
pubblico’):35 a first group of authors insisted on the inefficacy of such programmatic provisions
while a second group – captained by one of the most eminent Italian constitutional law scholars,
Vezio Crisafulli36 – summed up the prescriptive effects of the so-called programmatic norms in
three points. These were: the possibility of these provisions guiding the interpretation of the
“ordinary” laws (although these were pre-existent in some cases); the possibility of such
constitutional provisions being parameters for the review of constitutionality, aimed at striking
down those provisions which are in conflict with the Constitution; and finally, these constitutional
provisions very often establish an obligation for the lawmakers, though admittedly it is very
difficult to punish the legislator’s inactivity.
The Corte costituzionale did not miss the opportunity to clarify the framework by its first and
historical ruling (1/195637) in which the Court recognised the impossibility of distinguishing
between programmatic and preceptive provisions with regard to their capacity to be a parameter for
33
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the review of ordinary laws. On the basis of this decision, the Italian Constitutional Court began to
declare the unconstitutionality of several ordinary laws:
‘the well-known distinction between preceptive and programmatic norms [...] is not
conclusive in judgments before the Corte costituzionale, since the constitutional illegitimacy
of a law may derive, in some cases, even from its irreconcilability with norms known as
programmatic. Furthermore, this category usually encompasses different constitutional
norms: some of them merely draw up generic programs ... [other ones set programs] which
directly bind the legislature, influence the interpretation of previous legislation and the
ongoing effect of parts of it; in the end, there are norms which lay down fundamental
principles, which also affect the whole legislation’.38
Although their content is very vague, ambiguous and characterised by a high level of rhetoric,
programmatic norms can be applied to legal disputes by the judges; that was said to be the core of
the Republican revolution and the essence of the Constitution’s ‘defrosting’ process, i.e. the first
attempt to take the constitutional principles seriously after the early 1950s, when a legalistic legal
culture still prevailed.39
In its 2004 judgments, the Corte costituzionale returned to the old-fashioned way of (formally)
construing legislative statements, and characterised comparable provisions in Statuti as having only
cultural value. This was based both on their content and their structure. They are comparable in as
much as they have the same structure as the constitutional programmatic national provisions. As,
according to the Corte costituzionale they do not, in fact, clash with our fundamental Charter’s
main core, they are consistent with the Constitution, which is confirmed in the solution conceived
by the Italian Constitutional Court: these regional cultural statements are not unconstitutional, they
just lack any legal effect.
As Caretti40 pointed out, the reason for this decision rests on the strong link between the
Constitution and the fundamental rights, the latter being under the Constitution’s jurisdiction which
admits of no exceptions. In other words, only the Constitution can contain provisions on
fundamental rights.
According to the Corte costituzionale’s case law, therefore, these regional Statuti cannot be seen as
regional ‘constitutional’ charters. As we saw above, this concept was clearly expressed in the
judgments of 29 November 2004 (372, 378 and 379/2004), where the Corte costituzionale said the
Statuti were not
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‘constitutional charters but only regional sources of reserved and specialised jurisdiction,
that is charters of autonomy that are “required to be in harmony with the rules and principles
which are all derived from the Constitution” (Judgment no. 196/2003).’41
Statements concerning rights and principles contained in the regional charters, therefore, are neither
legislation, nor other ‘norms’, but cultural statements because they only express the Region’s
cultural and historical values. At the same time - this being its contradiction - the Corte
costituzionale did not declare these principles unconstitutional, and so kept them ‘alive’.
This distinction opens the legal way to another group of provisions (unknown so far to the jurists)
representing a sort of tertium genus; the regional fundamental principles, in fact, are neither
programmatic norms nor preceptive norms, they are neither contra constitutionem nor constitutional
secundum constitutionem; they are, in a few words, ‘constitutionally tolerated’42 provisions.
Nevertheless it is interesting to underline the appearance of a subnational attempt to codify values
which are perceived as controversial by the State (at a super-ordinary, i.e., more than legislative,
level). This is probably the consequence of a clear process: the progressive ascent of a cultural issue
at regional level (the success of the ‘Lega Nord’43 in the 2008 political elections in Italy could
represent a good example of that); a similar trend is developing in Spain, where in the Estatutos de
Autonomia44 sociologists have traced such phenomena back to the so-called ‘glocalisation’.45
However, the consequences of these judgments are evident: on the one hand there is a strong
invitation for regional Charters to ‘lower their voice’ (that cannot equal the Constitution’s); at the
same time there is the risk of postponing the constitutional conflict between the regional laws
(which could use those cultural statements as a reference) and the national Constitution itself. This
point will be analysed further on in this paper.
The commentator has to deal with a problem created by the distinction made by the Corte
costituzionale, which has placed the regional norms in a sort of limbo (neither immediately
preceptive nor programmatic) because of their belonging to a regional charter that cannot be defined
as constitutional.
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As we saw above, in fact, the hidden premise of Corte costituzionale reasoning is that the
fundamental rights’ area can be governed only by (real) constitutional sources.

SUBNATIONAL CONSTITUTIONALISM WITHOUT (SUBNATIONAL) CONSTITUTIONS?

REGIONAL AUTONOMY’S UNMARKED BOUNDARIES
Judgments such as those under discussion can be given several readings: here we would like to
suggest a possible one. First of all, it can be said that we are dealing with clear examples of ‘unconstitutional constitutionalism’: a sort of constitutionalism embedded in charters lacking (at least
formally) in constitutional status. We will briefly contextualise the above regional odyssey and try
to give content to what we shall call a ‘complex’.46 From the definition of complexity we move to
its application to the Italian regional case.
Our premise is that the Italian legal order is a multilevel complex: the national, regional and
municipal level are conceived as three levels of governance and lawmaking.
Unlike the multilevel structure of the European Union47 the relation between the national and
regional level (or subnational level) is usually neglected on the grounds of a presumed
homogeneity.
On the contrary, looking at the constitutional variety at the regional level (not only in federal
contexts), one factor which contributes to the system’s complexity can be identified. This is the
mutual ‘embracement’ of levels, which makes the territorial actors’ legislative domains difficult to
distinguish. This makes the attempt to define legal orders as self-contained regimes very difficult.
Understanding all levels as one integrated and complex whole represents one of the most
fascinating challenges for constitutional lawyers.
As a consequence of the lack of a precise distinction within the domain of lawmaking, it is
sometimes impossible to resolve the antinomies (collision or conflict of norms) between different
legal levels on grounds of the precedence of a legal order (e.g. the national) over another legal order
(e.g. the regional).
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The Italian system of regional Statuti forms a clear example of a complex multilevel system in
which antinomies may arise which can be resolved only on a case-by-case basis and not by an
unequivocal solution offered by the existence of a precise rule for collision norms, such as a clear
and undisputed supremacy clause. The main risk of the Constitutional Court’s judgments is to
create complex antinomies which are both ‘non-reducible’ and ‘unpredictable’.48
The antinomies can exist in the meanings we have outlined: the fundamental principles that have
been rescued by the Italian Constitutional Court as ‘cultural statements’ could form the basis for
regional legislation (this is the ordinary regional legislation which has unmistakably binding effect)
which could be in conflict with the Constitution. The fundamental principles of the Statuti could
represent a sort of latent and hidden element, apparently inoffensive, which can be made binding by
the ordinary regional legislature. In this sense, they could represent elements that are not
identifiable as legal and binding by the observer of the starting condition, but which could become
legal and binding due to the regional legislature’s voluntary implementation of the cultural principle
in binding regional legislation.
Ostensibly, the conflict will involve only the implementing laws and the Constitution, but in reality
the implementing laws will embody the already existing principle contained in the regional cultural
statement. This reveals how absurd the Corte costituzionale’s strategy is. The fact that the regional
Statuto contains a similar provision to the regional legislation implementing it, implies the possible
reappearance of the conflict between the regional implementing law and the Constitution, which
had seemed earlier to have disappeared by considering the Statuto’s provision a merely ‘cultural’
statement and not legally binding. Similar antinomies, whose solution is not predictable simply by
looking at the starting circumstances of the legal system, are conflicts that concern certain
‘materials’ (i.e. documents lacking binding legal effect, but enjoying a wide social consensus, or
‘soft law’) which are drawn by keen law makers from the grey zones of the law, and which
consequently acquire a sort of influence on the legal order (this effect is due to the effort of the
legislature, who translates this influence into a legislative text). This is precisely the case of regional
cultural statements, which an external observer cannot perceive as a specimen of legal material,
especially if he or she has in mind the Corte costituzionale’s doctrine (whereby the regional cultural
statements cannot attain the status of norms).
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In the natural sciences non-reducibility refers to a situation in which the result of the relationship among diversities
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CASES OF COMPLEX ANTINOMIES
Several possible cases of complex antinomies can be identified with regard to the regional legal
order. According to many new Regional Statuti a new body of control (usually named Consulta
Statutaria or Commissione di garanzia statutaria in the language used in the Statuti) will be
charged with the specific task of giving its advice on possible conflicts between regional laws and
the Statuti.49 The opinions of such bodies create the obligation for the Regional Legislative
Assembly (Consiglio regionale) to review the regional law, which can then be adopted a second
time.
Nothing prevents the consultative bodies from looking at the fundamental principles of the Statuti
when reviewing the regional laws’ consistency with the Statuti. This possibility of reviewing the
regional laws and of expressing negative advice on them in the light of ‘cultural statements’ could
signal the latent legal effects of the Statuti general provisions; and could also embody an example of
real – although indirect – conflict between the Constitution and the fundamental regional
provisions, as they cause a potential obstacle for the legislative function entrusted to the Regional
Assemblies by the national Constitution.
Moreover, if the President of a Region were to decide to promulgate a regional law without the
Regional Assembly’s review – and despite the negative advice of the Commissione di garanzia
statutaria – we should be faced with a clear invalidity of the regional law due to its conflict with the
Statuto itself, which guarantees the role of the Commissione Statutaria and rules on the legislative
procedure. Paradoxically, in this case the promulgated regional law would be unconstitutional,
because of the violation of the Statuto to which the Constitution attributes the highest position in the
regional legal system (Article 123 Constitution).
Other cases of conflict between the Constitution and the Statuti can be thought of. As we saw,
Tuscany’s regional Statuto contains a provision devoted to the acknowledgement of forms of
cohabitation which are different from those of families founded on marriage, the basis of the natural
family according to Article 29 of the Italian Constitution.50 This provision represents one of the first
acknowledgements of the necessity to give a legal and official status to the ‘other forms of
cohabitation’ (currently, there is no specific legal regime for the cohabitants’ rights and duties).
Some regions, like Puglia, recently decided to extend to these forms of cohabitation the same legal
treatment as provided for families founded on marriage with regard to the right of enjoying social
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See for example Article 57 Statuto of Tuscany and Article 69 of Statuto of Emilia-Romagna.
Article 29: ‘The family is recognized by the republic as a natural association founded on marriage. Marriage entails
moral and legal equality of the spouses within legally defined limits to protect the unity of the family’.
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services (regional law of Puglia no. 19/2006 c.d. ‘Disciplina del sistema integrato dei servizi sociali
per la dignità e il benessere delle donne e degli uomini di Puglia’51).
If Tuscany were to enact a similar regional law referring to Article 4 of its Statuto, would this law
be unconstitutional? Probably not, because the Constitution contains no provisions on extra-marital
cohabitation, but can we draw the same conclusion with regard to a regional law which extends the
right to vote to the immigrants according to Article 3 of Tuscany’s Statuto? This case seems more
questionable and more of a problem because Article 48 of the Constitution accords the right to vote
only to Italian nationals.52
A similar debate took place at the local level when some municipal Statuti had given extracommunitarian immigrants the right to vote in local elections. The Consiglio di Stato53 – which
gave an advisory opinion according to the procedure described in the Article 13854 of the ‘Code of
municipalities’ (“Testo Unico degli enti locali’) – decided to deny the possibility to extend such a
right to vote.55
This episode shows the possibility for such a conflict also within regions and confirms the risk of
latent antinomies between the Statuti’s fundamental principles and the Constitution.
REAL AND VIRTUAL CONFLICTS
Having said that, the question arises what would be a possible criterion by means of which to
distinguish the compatible regional principles from the incompatible ones? When is there a real
conflict between provisions on regional principles and the Constitution? In other words, when is
there a real antinomy between the Constitution on the one hand and the Regional Statuti and
regional legislation based thereon on the other, when both are applicable simultaneously?
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The scholars of jurisprudence and of general theory of law56 usually distinguish between virtual and
real antinomies: the former can be resolved through interpretation while the latter represent a real
example of irreconcilable normative conflicts. Although probably many cases of conflict between
the regional cultural statements of the Statuti and the Constitution only embody virtual antinomies,
some exceptions could exist.
The Italian Constitution does not provide an exhaustive list of fundamental rights. In this sense, it
was said that the general clause of protection of fundamental rights that is contained in Article 2
Constitution is to be considered an ‘open’ norm.57 This reading of Article 2 has allowed the
Constitutional Court to recognise and guarantee the so-called new rights (the right to know, the
right of privacy, environmental rights) and to keep the Constitution up-to-date with respect to the
need to protect the ‘person’ (principio personalista).
This process of constitutional updating was due to the pressure coming from the international law of
human rights, which forced the Italian Constitutional Court to deal with issues not considered in
1948, i.e., when the Italian Constitution came into force. Looking at the question from this
perspective, it seems that no problem of real inconsistency could ever exist for those regional
principles which repeat what forms part of the Italian Constitution or the case-law of the Italian
Constitutional Court. On the contrary, more problems exist for those regional principles (cultural
statements, as the Constitutional Court classified them) which do not do so. In our opinion, in this
case the interpreter should try to find the possible origin of these regional ‘cultural statements’ at
the supranational legal level (European Convention of Human Rights, EC and EU Treaties,
European Court of Justice’s case law58).
If the interpreter is able to identify the ‘pattern’ of the regional ‘cultural statement’ at this
supranational level, he will attempt to interpret the regional law in the light of the supranational
norm, trying to find there a consistency between the regional statement and the Constitution.
On the contrary, if the interpreter were not to be able to find such a supranational or international
pattern, it could be necessary to raise a question of constitutionality before the Corte costituzionale,
which might conclude that the regional instrument was unconstitutional. The very fact that the
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Statuti refer to provisions of international conventions to which Italy is a party, gives the norms of
the Statuti a presumption of constitutionality, because of the existence of Article 117 (1) of the
Constitution, which reads: “Legislative power belongs to the state and the regions in accordance
with the constitution and within the limits set by European Union law and international
obligations”. So both the national legislature and the regional legislatures have to respect
international and EU obligations.
This provision does not distinguish between directly or indirectly applicable norms of international
law, it just recalls the international obligations contracted by Italy as being a limit for the regional
and national legislature. Thus, the international norms become an interposed standard of review, on
the basis of which the constitutionality of domestic law (both regional and national) must be
assessed. This seems to us a possible criterion by means of which we can distinguish between real
and virtual antinomies.
The ‘tragedy’ of multilevel constitutionalism lies in its descriptive character: multilevel
constitutionalism is a descriptive formula which does not say which level will prevail on the others
and why. It comes with the price of not having an unambiguous supremacy clause for the rights that
cannot be classified as competences of one level or another. And this explains why, for example,
there is a multi-level protection of the freedom of assembly.
Against this background and because of the absence of an unambiguous collision norm, the role of
the courts appears as fundamental. Moreover, the technique of consistent interpretation in the light
of the Constitution becomes crucial in solving the possible antinomies between levels by looking at
them on a case-by-case base. To be more precise, they need to be interpreted in the light of the
Constitution, which in turn recalls the international legal sources in Articles 10, 1159 and 117(1). In
addition, an interpretation consistent with international law (and case-law) is required of the
ordinary court, see decisions no. 348 and 349/2007 of the Constitutional Court.
The proposed method takes into account that there are several provisions (at regional, international,
national and supranational level) for certain rights. At the same time, the judge has to attribute
superiority to the national Constitution, which represents the reference mark for ruling: one has to
deal with constitutional variety starting from the necessity to abide by the Constitution.
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Art. 10: The Italian legal system conforms to the generally recognised principles of international law. […]
Art. 11: […] Italy agrees, on conditions of equality with other States, to the limitations of sovereignty that may be
necessary to a world order ensuring peace and justice among the Nations. Italy promotes and encourages international
organizations furthering such ends.

CONCLUSION
In conclusion we argue that the Italian Constitutional Court has only postponed the constitutional
conflicts that might arise between the regional cultural statements which embody the Statuti and the
Constitution.
The existence of complex antinomies implies the presence of possible effects of regional cultural
provisions and reveals the ambiguity of the strategy chosen by the Corte costituzionale. These
cultural provisions are able to produce some legal effects despite what the Corte costituzionale
stated in 372-378 and 379/2004. An important distinction can be made between efficacy and
validity of the regional norms referring to the regional cultural statements. Such a norm will be
effective until the declaration of invalidity by the Corte costituzionale if it is in conflict with the
Constitution. Only after such a declaration it will be deemed invalid and ineffective.
At the same time it is difficult to conceive of seriously dangerous antinomies between these two
groups of provisions, because the Regional Charters’ fundamental principles usually codify values
and principles which already exist at national, supranational and international level.
However, it is important to stress the existence of fundamental principles in Regional Charters
because it could produce asymmetries in the guarantees of rights, providing the ground for
differentiated policies, which in turn could discriminate between Italian citizens because of their
belonging to a specific region rather than another. This system could jeopardise the unity of the
Republic which should be ensured by Articles 5, 117 and 120 of the Constitution.
One could say that it is in the essence of decentralisation or regionalisation (like federalisation) that
rights in one region are not identical from those in another region. This is not completely true,
because also in federal systems there are clauses regarding the existence of a common minimum
standard in the protection of rights. This is precisely the Italian case, as Article 117 of the
Constitution provides for “m) the determination of the basic standards of welfare related to those
civil and social rights that must be guaranteed in the entire national territory”. 60 The risk we refer to
lies in the possibility that these asymmetries lead to discrimination, stemming from violation of the
basic standard. For example, the legislation of the Puglia Region could possibly create
discrimination between the cohabitants who live in Puglia and benefit from the regional legislation
and those who belong to other Regions and are not able to enjoy the same treatment.
From this we could perhaps conclude that the non-overlapping zone between regional Statuti and
the Constitution can be traced back to the usual tensions existing in real federal systems and which
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have been grouped by the formula ‘experimental federalism’:61 a sort of a process of mutual
learning between levels of government which permits an improvement in the guarantees of
constitutional rights.62
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